Price undertakings are alternatives to imposing anti-dumping duties. In the past, almost half of EU anti-dumping measures were price undertakings. This has drastically changed in recent years. We identify four reasons for the decreasing relevance of price undertakings. First, prior to the accession of Eastern European Countries (EEC) to the EU, price undertakings were heavily used vis-à-vis EEC. At the same time, China became frequent subject of anti-dumping proceedings, where undertakings were rarely used due to monitoring issues. Second, unlike anti-dumping duties, price undertakings are often difficult to monitor and can be circumvented more easily. Third, there are reasons related to the suitability of price undertakings to remove dumping practice and injurious effects, particularly in the context of high price volatility. Fourth, price undertakings may have potentially anti-competitive effects, as minimum prices tend to exacerbate competition policies.
I. Introduction
The Commission of the European Union (EU) has two alternative options at hand to conclude an anti-dumping proceeding: first, the Commission can impose anti-dumping duties or, second, it can accept price undertakings offered by the exporting companies.
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A price undertaking is an agreement between the Commission and the exporter whereby the latter agrees to raise the price to the extent that the Commission is satisfied that either the dumping margin or the injurious effects thereof are eliminated. 2 Whereas duties tend to punish the dumping exporters by levying a tax on their exports, price undertakings are perceived to have a more amicable character compared to duties, since they allow the exporting firms to raise their prices and ceteris paribus collect higher profits on exported production.
3 There are contradictory interests involved when price undertakings are at stake. Usually, exporting companies prefer a price undertaking over an ad valorem-duty because the additional income resulting from the price increase accrues to them, whereas anti-dumping duties accrue to the Community. 4 By contrast, the complaining industry is typically opposed to price undertakings, mainly because the price increasing effect of the undertaking typically tends to remain below those of anti-dumping duties.
In the past, the Commission frequently used price undertakings as an instrument to settle anti-dumping proceedings. Until 2001, around 40% of EU anti-dumping proceedings were settled by way of implementing price undertakings. 5 However, in recent years a sharp decline has occurred in implementing price undertakings, as the EU Commission made relatively more use of anti-dumping duties. This raises the question of whether and to what extent price undertakings still have a role to play in future anti-dumping proceedings. Against this background, the aim of this contribution is to identify the reasons for decreasing use of price undertakings in settling anti-dumping cases. In particular, the practice of the EU Commission ought to be examined regarding price undertakings.
jei Therefore, the first part provides an empirical evaluation of the use of price undertakings and lays out the legal requirements setting. From a political economy perspective, the divergent interests of the various stakeholders involved in anti-dumping proceedings are considered.
On the empirical evidence of the declining relevance of price undertakings, the second part discusses the grounds for the EU Commission to reject price undertakings. One reason is related to the importance of the recent accession of the EEC to the EU and the infrequent use of price undertakings vis-à-vis China. The analysis then identifies two categories of grounds for rejection. First, monitoring effectiveness of price undertakings and limiting the risk of circumvention. Second, the suitability of price undertakings to remove the dumping practice and the injurious effects thereof.
The third part discusses a further category of reasons for rejecting price undertakings, i.e., competition policy. The analysis identifies the market conditions under which a price undertaking is likely to produce anti-competitive effects.
The contribution of this article is three-fold. First, despite the importance of antidumping procedures as an instrument of EU economic policy vis-à-vis third countries, until now no comprehensive examination of the use of price undertakings in EU anti-dumping proceedings has been provided. We fill this gap. Second, this analysis complements the empirical record of price undertakings in the decisional practice of the EU and highlights the changing role that price undertakings have been playing in the recent years. Third, on the basis of the decisional practice of the EU Commission, this analysis provides an explanatory framework for the comparative disadvantages of price undertakings compared to anti-dumping duties.
The analysis concludes that one reason for the declining relevance of price undertakings in anti-dumping proceedings lies in the shift of countries being subject to anti-dumping proceedings. A further reason is related to the comparative disadvantages of price undertakings vis-à-vis the ad-valorem anti-dumping duties. The latter have clear advantages in effectively administering and monitoring that dumping and its injurious effects are factually removed. Moreover, ad valorem-duties can avoid potential conflicts with the competition goals of the EU, which might occur where price undertakings are implemented in certain market structures. The strong opposition of Community industry against the regular use of price undertakings may reinforce the Commission's inclination to prefer anti-dumping duties. On balance, the scope of price undertakings is likely to remain rather limited in settling anti-dumping cases.
A. Empirical Evaluation of Price Undertakings in the EU
The role of price undertakings in the Commission's practice as instrument to settle anti-dumping proceedings has changed over time. During some periods, price undertakings were used nearly as often as traditional ad valorem-duties. During the last ten years, however, the frequency of price undertakings has declined and has fallen sharply since 2010.
Previous studies have provided only anecdotal empirical evaluation of the use of price undertakings. Messerlin (1989) found that in the period between 1980 and 1985 around 40% of all anti-dumping cases ended in price undertakings. 6 Of those, 6.9% were ended by the foreign firm agreeing to raise its price to eliminate the dumping margin. Far more frequently (33.2%), the European Commission negotiated agreements under which the margin of "injury" was eliminated, which most often meant that foreign firms agreed not to undersell their European competitors. Moore (2004) refers to the statistics from the European Commission, according to which 23 of the 161 anti-dumping orders in place by December 31, 1998 involved price undertakings. 7 Of these, seven involved quantitative restrictions designed to "eliminate injury" including two cases involving non-WTO members. The remaining cases were resolved by taking minimum prices to eliminate injury.
The most comprehensive evaluation of the use of price undertakings was presented by Zanardi (2004) . 8 He shows that between 1981 and 2001 around 40 per cent of EU anti-dumping proceedings were settled by implementing price undertakings. Table 1 illustrates the use of price undertakings over the eleven years following 6 Messerlin (1989) . 7 European Commission (1998). 8 Zanardi (2004) , p. 425, Table 5 ; for a recent overall assessment of EU anti-dumping measures see Davis (2009). 9 See also the analysis by Rovegno and Vandenbussche (2011), Figure 4. the period examined by Zanardi (2004 In sum, the frequency of price undertakings has fallen by almost half from an average of more than 40% between 1981 and 2001 to 21% during the period from 2002 and 2012. The analysis will show that the recent decline can be assigned to a more restrictive practice regarding price undertakings by the EU Commission. 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 
Figure 1. Price Undertakings versus Duties

B. Rules governing Price Undertakings in Anti-dumping Proceedings
The EU Commission's approach towards offers of price undertakings is determined by the legal framework governing price undertakings. The special regard for developing countries has repeatedly been invoked in antidumping procedures by companies from developing countries in order to request the acceptance of price undertakings. Often the individual company's situation or performance has been put forward as a ground to request the acceptance of a price undertaking. However, in US -Steel Plate, the Panel concluded that special regard is to be given to the situation of developing country Members, and not to the situation 172 of companies operating in developing countries. 14 Thus, the importance of the relevant commodity for the developing country concerned (in terms of its share of total merchandise exports to the EU) has to be taken into account, irrespective of the situation of the individual company and the consequences that anti-dumping duties may have on that company.
The decision whether to accept the offer for a price undertaking must therefore be made in line with the relevant legal framework under Community law. In that respect, the Commission, while enjoying a wide margin of discretion, is bound to act in a consistent, non-discriminatory fashion. It is, therefore, submitted that the Commission considers an undertaking offer against the background of; (i) whether such an undertaking is an effective remedy; (ii) whether its acceptance is consistent with other general Community policies; (iii) whether the undertaking can be easily implemented in practice.
C. Interests involved in the Acceptance of Price Undertakings
Given the wide latitude the Commission enjoys when considering price undertakings, account should be taken from a political economy perspective of the controversial interests involved, which result from the different nature of price undertakings compared to anti-dumping duties. While duties tend to 'punish' the dumping exporters by levying a tax on their exports, price undertakings are perceived to have a more 'amicable' character, since they generally allow the exporting firms to raise their prices and ceteris paribus collect higher profits. 15 Whether the company accepting price undertakings is ultimately better off depends, however, on the elasticity of demand facing the exporting firms. Consider the extreme and most simple case in which import demand is perfectly elastic (rendering the exporting firms "small"), the firms are thus price takers. Any attempt by such firms to undertake a price increase will reduce the quantity purchased from them to zero. Even if we are not considering the extreme case, in general there are many areas of the import demand curve whereby any attempt by the firms to increase price will lead them to having lower total revenue and lower profits.
The interests at stake in the negotiation of price undertakings differ significantly
14 Panel Report on US -Steel Plate, para. 7.111. "Simply because a company is operating in a developing country does not mean that it somehow shares the "special situation" of the developing country Member.". 15 Everaert (2003), p. 6.
from those of anti-dumping measures. The exporting company usually has a genuine interest in the price undertaking over the ad valorem-duty, because the additional income resulting from the price increase accrues to them, whereas anti-dumping duties accrue to the Community. 16 Another advantage for the exporter is the fact that undertakings can be terminated at short notice in the event of significant changes in the marketplace, whereas duties remain in force for at least five years unless a review procedure is successful. 17 On the other hand, the exporter directly faces the consequences of a price increase, while in the case of anti-dumping duties exporters are left free to charge a lower price for their product provided that their importers pay the duty (irrespective of whether this complies with the anti-absorption rule).
Unlike the exporter, the complaining industry is typically opposed to price undertakings: first, because the price increasing effect from price undertakings tends to remain below anti-dumping duties and, second, because a price undertaking needs to be constantly monitored while in the case of duties the collection of the duty is automatic.
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Concerns about possible circumvention practices are the argument most referred to by Community industry to reject undertakings. By contrast, there are two advantages of price undertakings for the complaining industry, which may in some cases provide an argument to accept the undertaking. First, an undertaking offers more rapid relief than the imposition of anti-dumping duties. Second, in some cases price undertakings also include an arrangement on the quantities that are allowed to be imported, which provides further relief for the complaining EU industry.
Importers of the product concerned often align their positions with the exporting company. They are worse off no matter whether a price undertaking is implemented or anti-dumping duties are imposed. Thus, importers often put forward the acceptance of price undertakings when they expect the price mark-up to be below the size of the ad valorem-duty imposed. In particular, importers have an incentive to offer price undertakings in a scenario in which price increases are expected.
It remains speculative as to what extent divergent interests may effectively influence the Commission's discretionary decisions on price undertakings. Overall examination of dumping cases indicates that Community institutions have attempted to balance the interests of consumers against the interests of Community industry, the latter have 
III. Implementation of Price Undertakings
As described above, the use of price undertakings has varied significantly over time. Given the recent declining use of price undertakings and the wide discretion of the Commission, this section identifies the key reasons to refuse offers for price undertakings. The Commission has developed a comprehensive case-law. On that basis, the reasons to reject price undertakings can broadly be classified into two categories: the first category relates to the risk of circumvention and the problems of effective monitoring of price undertakings. Previous practice shows that multiple difficulties may occur in the implementation and monitoring of price undertakings, which underscores the relative effectiveness of the imposition of ad valorem-duties compared to price undertakings. The second category of rejections is related to the suitability of price undertakings in order to effectively remove the dumping practice and the injurious effects thereof.
A. Eastern European Countries and China
The pattern illustrated in Table 2 shows that the EU anti-dumping practice vis-à-vis Eastern European Countries (EEC) has to be considered. In fact, before 1987 the majority of cases were concluded by price undertakings. Vandenbussche (1995) linked this observation with the fact that before 1987 the majority of cases were against Eastern Europe. Combining these two results gives the impression that the EU has a strong bias towards accepting undertakings with respect to Eastern European countries.
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Between 1980 and 2002, anti-dumping proceedings against EEC were in most cases settled by price undertakings. During that period the rate of price undertakings with 19 Mendes (1991), p.160. 20 Pauwels/Springael (2002), 125; Vandenbussche (1995), 55. EEC oscillated between 75% and 95%, while the average use of price undertakings varied between 24% and 71%.
The high level of the use vis-à-vis EEC is not surprising in light of the explicit EU trade policy to give preference to price undertakings. In 1994, the EU Council decided to give preferential treatment to EEC and seek price undertakings as the preferred tool to conclude anti-dumping proceedings. 21 In addition, this preferential treatment also explains the sharp decline in the use of price undertakings after 2002. In 2004, ten EEC entered the European Union and its common customs union precluded any further trade defence proceedings.
However, there is likely to be a second trend that led to the decline of price undertakings, which is the surge of anti-dumping proceedings against China. Since 2002, anti-dumping proceedings against China have been very frequent and account for more than 30% of all EU anti-dumping proceedings. It is striking, however, that price undertakings vis-à-vis Chinese exporters are used very rarely and are employed in only 9% of proceedings (Table 2) . Such a low rate cannot be explained only by the fact that the EU does not grant the market economy status to China. Certainly, this is responsible for the frequency of anti-dumping findings against China, as for nonmarket economies the constructed normal value will be based on costs and prices from outside the exporting country and thus are likely to be higher. This means that when the comparison is made between the normal value and the export price, the level of dumping is also likely to be higher. In the absence of market economy structures, the EU is presumably reluctant in accepting price undertakings. However, statistics shows that in other non-market economies, price undertakings have been used more often and account for nearly 30% of cases. Thus, there must be a different explanation for the comparatively low use of price undertakings vis-à-vis China. 21 European Council Meeting on December 9 and 10, 1994, Presidency Conclusions, "The Commission, without prejudice to the position of the Council, in the exercise of its responsibilities for anti-dumping and safeguard measures and in the framework of the individual Europe Agreements, will offer information to any associated country before the initiation of proceedings and will give, on a case-by-case basis, where appropriate, a clear preference to price undertakings rather than duties in order to conclude anti-dumping cases where injury is found." (underline added). 
B. Administrative Effectiveness of Price Undertakings
The case-law analysis shows that the predominant category of rejections of price undertakings is rejections due to a lack of effective monitoring and the risk of circumvention. On a number of occasions, the Commission preferred the imposition of anti-dumping duties over price undertakings, as they were deemed more practicable in terms of enforcement and monitoring. 22 The Commission has rejected price undertakings because it would not allow adequate monitoring of compliance with the terms of the undertaking. For example, the risk of compensatory pricing of the imported product under the inward processing regime could not be excluded.
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With regard to China, one explanation for rejection is the lack of effective monitoring that may occur when offering an undertaking is not able to provide sufficient guarantee of enforcing the undertaking. 24 This can be particularly relevant when the support of the exporting country in controlling the undertaking is necessary; where the price 22 For a comprehensive evaluation see undertaking contains a quantitative element; minimum prices up to a certain volume threshold and a duty for the remainder of the imports that needs to be controlled by the authorities of the exporting country. 25 This is supported by the empirical findings of Tharakan (1991), who finds that the probability of undertakings being accepted is low in cases in which a number of exporters are involved. The greater the number of exporters, the higher the administrative burden to ensure compliance at the satisfactional level.
Also with respect to China, a particular risk of circumvention has been identified in which the company is an integrated producer of the category of products. The broad array of production including the product concerned opens a wide range of marketing options to the company that may render the undertaking impossible to set up and monitor. 26 In this case, cross-compensation can allow the company to compensate for losses in the product concerned through higher prices in the related products of the same product category.
27
The risk of cross-compensation was also at stake in the case of Chinese Monosodium Glutamate (MSG). In this case, the Commission found that MSG prices were negotiated globally with large international customers having production facilities inside and outside the Union. The Commission thus considered that the risk of the crosscompensation of prices between sales agreements made with international customers located outside the Community was high and that it would be extremely difficult to detect this risk in the framework of the undertaking.
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C. Removal of Dumping and Injurious Effect
Besides the above procedural grounds, the EU Commission rejected price undertakings for substantive reasons related to the effective elimination of the injurious effects of the dumping practice. In some cases, the Commission simply stated that 25 Most relevant is the rejection of undertakings due to the high volatility of prices, because in such circumstances the price fluctuations combined with a rigid minimum price undermine the remedial effect of the measure. Accordingly, the Commission referred to the short-term volatility of prices on previous occasions in order to reject a price undertaking.
30 This is because high volatility can jeopardize the effectiveness of price undertaking, leaving ad valorem duties the most effective instrument.
Similarly, the Commission has also frequently refused to accept price undertakings due to volatile raw material prices. 31 Generally, when prices for raw materials are volatile, one could adjust the price undertaking by using an index, according to which the undertaking is adjusted to reflect fluctuations in raw material prices. However, indexing does not work when no stable relationship exists between the price of the product concerned and the price of individual raw materials. In circumstances in which the price fluctuations of the product concerned could not be linked to individual raw materials, the Council has refrained from indexing the price of the production concerned to certain raw materials. 32 For instance, in Dihydromyrcenol from India, the Council considered the possibility of indexing the minimum import price to the main raw material. However, the Council found that fluctuation in the price of the product concerned could not be sufficiently explained by fluctuation in the main raw material.
33 Thus, in cases in which there is no significant correlation between the main raw materials and the price of the product concerned, it is difficult to establish a close correlation between the product's price volatility and the volatility of the main raw materials prices.
This effect would be further aggravated in instances in which there is a strong increase of prices after the investigation period. An undertaking based on the price level observed during the investigation period would be, from its very beginning, deprived of any remedial effect in this case. Even if such an undertaking had a remedial effect upon its initiation, this remedial effect would quickly deteriorate or become obsolete. Moreover, given the lack of significant correlation between the prices of individual raw materials and the price for the product concerned, it would be impracticable to correct this defect by indexing the target price of the product concerned. In sum, in cases of rapidly increasing and highly volatile raw material prices, the Commission would be unable to restore a continuous non-injurious and competitive price level.
On other occasions, the Commission has rejected price undertakings offered by importers. As mentioned above, importers often pursue interest contrary to the Community industry, as they generally care about cheap import prices. The Commission's approach towards price undertaking offered by importers is characterized by circumvention concerns and injury considerations. 34 The Commission has stated that it does not usually accept undertakings offered by importers, although the ECJ found that the Basic Anti-Dumping Regulation does not rule out the possibility of the Commission accepting an undertaking offered by an importer in exceptional cases. However, it remains unclear from the case-law what these exceptions may be. The Court found that importers tend to offer price undertakings that allow them to continue to import products at dumped prices. Moreover, compliance and monitoring issues arise, since other importers of the product would have to receive the same treatment and the involvement of a large number of companies would further complicate effective implementation. 35 This explains the reluctance of the Commission to accept price undertakings offered by importers by arguing that any measure specific to a particular category of importers would be complex and open to circumvention.
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D. Ad Valorem Duties
In light of the above, price undertakings lead to various risks for the effective enforcement of anti-dumping measures. Indeed, the Commission's reluctance in adopting minimum price duties is a logical consequence of its own finding that the 34 Van Bael and Bellis (2011), p. 426. 35 Joined Cases 133/87 and 150/87, Nashua Corp. v. Commission and Council, 1990 ECR I-719. 36 imposition of a variable duty results in inherent problems of enforcement. 37 Therefore, the Commission generally exercises its discretion in choosing the kind of duty based on enforcement considerations, linked to the effective enforcement of measures and the ease of administration. The imposition of ad valorem anti-dumping duties is the most established decisional practice. They have proven to be the most reliable and easiest to administer measures. They normally guarantee the effectiveness of anti-dumping measures, as they are difficult to circumvent. Therefore, in the vast majority of cases anti-dumping measures have been adopted in the form of ad valorem duties, 38 to an extent that their use has recently become the rule in anti-dumping proceedings in which measures are imposed. In turn, the Commission has adopted minimum price duties only in cases in which other factors mitigated circumvention risk.
IV. Anti-competitive Nature of Price Undertakings
A further major obstacle for price undertakings is possible conflict with competition goals, because a price undertaking of one exporter tends to become a fixed minimum price. Interestingly, in the EU case law, there are only a few occasions in which the Commission rejected price undertakings on the basis of anti-competitive effects. 39 On other occasions, the Commission rejected price undertakings without reference to the evidence of potential anti-competitive effects, although the situation was very similar.
A. Conflict between Anti-dumping Rules with Competition Goals
By its nature, a price undertaking consists of a written statement filed with the Commission by an exporting producer willing to increase the prices of its exports to the Community. 41 Formally, this is not a problem from a competition law perspective, as price undertakings are not agreements between competitors but individual commitments given to the Commission by each of the exporters willing to increase the prices of its exports to the Community. As such, they do not fall within the terms of Article 101 of the Treaty of the Functioning of the European Union, which prohibits cartels and other agreements that could disrupt free competition. Thus, no antitrust case has arisen concerning the negotiation of a price undertaking.
In substance, however, price undertakings lie at the intersection between antidumping and antitrust, because anti-dumping rules allow practices that may be incompatible with competition considerations. From an economic viewpoint, the two policies pursue different objectives that eventually may lead to conflicting situations. Anti-dumping is a trade remedy for industries injured by import competition. The final goal of antitrust, on the other hand, is to promote consumer welfare and production efficiency, which in part depend upon market contestability, wherein import competition often plays a key role.
42 These conflicts are most evident when anti-dumping policies allow practices that are explicitly forbidden by competition law such as an agreement on minimum prices and quantitative trade restrictions.
Thus, the conflict between anti-dumping and competition policies is not confined to price undertakings but generally inherent to their opposite policy targets. Dumping practices generally increase consumer welfare to the detriment of the rents of national producers.
From a welfare perspective, a price undertaking equivalent to a given level of duty will imply a lower level of total welfare for the EU given the loss of tariff revenue.
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This result holds under very general demand and cost conditions and under Cournot and under Bertand competition. It is also independent of the timing of the firms' decisions.
Concerning the distributional effect, although in static terms duties and undertakings may be have equivalent effects on domestic producers and consumers, price undertakings may disadvantage European producers through quality reversals, as jei Vol.29 No.1, March 2014 , 165~187 Armin Steinbach http://dx.doi.org/10.11130/jei.2014 shown by Vandenbussche and Wauthy (2001) . Another important issue is whether exporters absorb part of the duty by lowering their received export price. In this case, depending on the levels involved, it could be the case that anti-dumping duties result in lower prices for consumers than price undertakings and thus smaller anti-competitive effects. However, this has an important caveat. The EU anti-dumping law includes an anti-absorption provision, and therefore, exporters that do this may be subject to higher future duties as punishment for this behavior.
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B. Treatment of Anti-competitive Effects in the EU's Practice
Article 3 (g) of the EU Treaty establishes that the Community establish "a system ensuring that competition on the internal market is not distorted." The Basic AntiDumping Regulation requires that "restrictive trade practices of, and competition between, third country and Community producers" be taken into account in the assessment of injury. Regulation thus emphasizes the need to take into account possible anti-competitive effects resulting from the adoption of measures.
On this basis, the Commission has avoided applying a minimum price duty, in circumstances in which there was only a small number of players because a minimum price would reduce price competition. In such cases, the Council rejected price undertakings in consideration of the anti-competitive effects the price undertaking would generate.
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In Glycine, the Commission rejected the undertakings offered by the two exporters under investigation because " [in] a market where only a limited number of companies are competing with each other, an alignment of prices resulting from undertakings of the kind offered by the Japanese companies, i.e. to respect the same minimum price, would reduce competition."
46 As the Commission pointed out, the anti−competitive effect would be less likely to occur as a result of the imposition of anti-dumping duties, because existing differences in the prices charged in different transactions by the two companies could continue. Apparently, the Commission's decision was based on the fact that there was only one EU producer and two foreign exporters present in the 44 Vermulst and Ikenson (2007) glycine market. This would make it easy for participants to abuse price undertakings for illegal price fixing. 47 On another occasion, in the case of Polysulphide Polymers, the Commission considered a price undertaking inappropriate as well in light of the duopolistic supply structure of the Community market. The Commission found "that given the duopolistic supply structure of the Community market, price undertakings are not appropriate." 48 The Glycine and the Polysulphide Polymers cases remain some of the few cases in which considerations of competition policy have significantly affected the outcome of an anti-dumping proceeding. 49 It has been submitted that the Commission pursues a long established policy which tends to favour the interests of Community industry over those of consumers.
C. Market Structures and Anti-competitive Effects
Under certain market conditions, undertakings will have the effect of fixing a minimum price which is more or less the same for all exporters found to have sold their products at a dumped price. Moreover, depending on market conditions, a price undertaking can also become transparent to national competitors and thus become a minimum price for the entire market. In this respect, price undertakings constitute a striking contrast to the objectives pursued by antitrust law, which tends to stimulate price competition in order to provide consumers with the lowest possible price. In these cases, the Commission is acting as an intermediary through which foreign exporters and Community producers harmonize their price levels. 50 Particularly in market settings in which the market is dominated by only few large competitors, the minimum price offered for purposes of the undertaking may become a reference price in the transparent way. This transparency would be increased in cases in which the Commission uses an "analogue country" 51 in order to determine the "normal value" of the product concerned; competitors of the exporter offering an undertaking would be able to compute the proposed minimum price by taking into account the production costs in the analogue country and the "normal" profit margin of 5%, which the Commission often suggests in its injury calculation. As a result, the competitors of the exporter can calculate, with presumably only a small margin of error, the undertaking price that the exporting company offered. Even if the competitors could not calculate the undertaking price, it is typical for narrow markets that the actual undertaking price becomes known shortly after it becomes applicable. Price negotiations are conducted in such a way that buyers indicate what level of price concessions are needed in order for one seller to make an offer that is better than that of the seller bound by the undertaking.
In sum, in a context of a duopolistic or oligopolistic market structure accepting a minimum price undertaking will entail great risk for effective competition. The high degree of transparency among the market operators exacerbate the negative competitive effects. In contrast, an ad-valorem duty that is effectively remedying dumping tends to increase competition.
However, the anti-competitive nature of price undertakings vis-à-vis duties should not be generalized. In a static perspective, both price undertakings and duties can be equivalent provided their levels are fixed as such. In this case, anti-dumping duties can also effectively impose a minimum price in the market. The crucial issue is the dynamic evolvements of prices. If prices tend to increase, then duties will have a greater anti-competitive effect, given that the price undertakings may ultimately not bind. On the other hand, if market prices decrease, then the price undertakings would be more restrictive than a duty.
V. Conclusions
For a long time, the EU Commission has considered price undertakings as a suitable alternative to traditional ad valorem-duties. Until 2001, almost every other antidumping proceeding was settled by way of implementing a minimum price. In recent years, however, acceptance of price undertakings has decreased sharply and in the last four years, price undertakings were implemented only less than ten per cent of antidumping proceedings.
An examination of the reasons for the declining relevance of price undertakings reveals that there is generally no legal constraint upon the Commission to dismiss offers of price undertakings. Indeed, both EU and WTO rules leave the Commission wide discretion on whether it considers price undertakings a suitable alternative to antidumping duties. However, within this broad scope of discretion the EU Commission has developed a decisional practice that clearly underscores the practical and substantive advantages of ad valorem-duties over minimum prices.
One major reason for the declining relevance of price undertakings is the accession of EEC to the EU. Price undertakings were the preferred instrument to conclude antidumping proceedings between the EU and EEC prior to their accession. From 2002, with China becoming a subject of anti-dumping measures more frequently, price undertakings were used less often than before. The case-law indicates that monitoring and circumvention issues are often referred to as grounds to reject price undertakings offered by Chinese exporters.
There are reasons in relation to the effective monitoring of price undertakings and limiting the risk of circumvention. Price undertakings are often difficult to monitor and can be circumvented. Anti-dumping measures, by contrast, have proven to be the most reliable to administer measures. They normally guarantee the effectiveness of antidumping measures, as they are difficult to circumvent and require less effort to monitor. Second, there are reasons related to the suitability of price undertakings to effectively remove the dumping practice and the injurious effects thereof. Price undertakings may be particularly inappropriate in the context of high price volatility, because in such circumstances the price fluctuations combined with a rigid minimum price undermine the remedial effect of the measure.
A further ground for rejecting price undertakings is their potential anti-competitive effects. Indeed, as price undertakings implement minimum prices they tend to exacerbate the conflicting aspect of anti-dumping and competition policies. The more transparent the market structures and the lower the number of significant competitors in the market, the higher is the risk that price undertakings will become a minimum price for all companies in the market.
On balance, the decline in price undertakings as a way to settle anti-dumping procedures can be explained by the comparative advantages of ad valorem-duties vis-à-vis price undertakings. Procedurally, they are easier to monitor and more difficult to circumvent. In fact, they adequately remove dumping and its injurious effect on industry. Anti-dumping duties can also minimize potential conflicts with competition.
